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THE RIGHT TO UNIONIZE IN THE
UNITED STATES, CANADA, AND MEXICO:
A COMPARATIVE ASSESSMENT
David L Gregory*

I. INTRODUCTION

The ultimate effectuation of the present North American Free
Trade Agreement or its near-equivalent in the future is inevitable. As
a primary economic advisor and now as Secretary of Labor to President Clinton, Professor Robert Reich of the Harvard University Kennedy School of Government eloquently demonstrated in his 1991
book, The Work of Nations, that markets, including labor markets, are
inexorably and increasingly international in scope, dimensions, consequences, and ramifications.' Wisely, the United States, its government
structures, and its corporate and labor interests are appreciating the
potentially positive synergies of these international dimensions of
capital and labor markets.2 Ultimately, the effectuation of the present
North American Free Trade Agreement ("NAFTA") or its future
equivalent should yield advantages to most participants, including the
capital, labor, and political structures in the United States, Canada,
and Mexico.'
*

Professor of Law, St. John's University; B.A., 1973, The Catholic University of

America; M.B.A., 1977, Wayne State University; S.D., 1980, University of Detroit; LL.M.,
1982, Yale University; J.S.D., 1987, Yale University. Peter Overs, Jr., St. John's University
School of Law Class of 1993, provided excellent research assistance.
1. ROBERT B. REIC-, THE WORK OF NAmONS: PREPARING OURSELVES FOR 21ST CENTURY CAPITALISM (1991).
2. See id at 98 (explaining that the key assets of these new international high-value
enterprises are not tangible things, but are skills involved in linking solutions to particular
needs, and are reputations that come from having done so successfully in the past. Groups
with these skills are increasingly found around the globe and therefore, the greatest value will
be achieved by combining these groups of different nationalities).
3. North American Free Trade Agreement, Oct 7, 1992, U.S.-Mex.-Can.,
U.S.T._
For an in depth summary and analysis of the proposed North American Free Trade Agreement see POTENTIAL IMPACT ON THE U.S. ECONOMY AND SELECTED INDUSTRIES OF THE
NORTH AMERICAN FREE-TRADE AGREEMENT, USITC pub. 2596, Inv. No. 332-337 (Jan. 1993)
(addressing "key provisions" and their potential impacts); ECONOMY-WIDE MODELING OF THE
ECONOMIC IPUCATIONS OF A FTA WIH MEXICO AND A NAFIA WITH CANADA AND MEXIco, USITC pub. 2516, Inv. No. 332-317 (May 1992); ECONoMY-WIDE MODELING OF THE
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It is also undeniable, however, that in the short term there may
be very painful and perhaps even tragic costs flowing from NAFTA.
A disproportionate share of these wrenching, painful costs probably
will be borne by workers in the United States who are employed in
post-mature, labor-intensive manufacturing enterprises.' But it is simplistic to attribute reflexively these dislocations wholly to NAFTA.
Throughout the past few decades especially, when the ownership
elites controlling these manufacturing enterprises have perceived any
viable alternative opportunities, they have surely sought to effectuate
lower labor costs and to achieve higher profits.' That was often accomplished in the United States through concession labor contract
bargaining with labor unions representing the workers, or through
other capital alternatives, such as the corporate law regime favoring
corporate takeovers and leveraged buyouts throughout the 1980's.6
Now, an equally viable option may simply be to relocate the entire
manufacturing enterprise from the United States to Mexico or to
Central or South America or to Asia.7 These trends have been inECONOMIC IMPLICATIONS OF A FTA WIH MEXICO AND A NAFTA wIm CANADA AND MEX-

Ico, USrTC pub. 2508, Inv. No. 332-317 (May 1992) (addendum to the original report).
4. See Don Turner, Trade Agreement Risks U.S. Jobs, Cm-. TRIB., Oct. 26, 1992, at 12.
Mr. Turner is Assistant to the President of the Chicago Federation of Labor/AFL-CIO. Id.
See also Suzanne Bilello, As U.S. Finns Set Sail for Open Markets, Labor Groups Predict
Rough Seas for Workers if the Pact is Approved, NEWSDAY (Nassau/Suffolk ed.), Sept. 28,
1992, at 27; Marcy Kaptur, NAFTA is Bad for American Workers, CHRISTIAN SC. MONITOR,
Aug. 25, 1992, at 18. Ms. Kaptur is the Democratic Representative of Ohio in the House of
Representatives and is a member of the House Appropriations Committee and is co-chair of
the Congressional Fair Trade Caucus. lad But see Allan Gerson, NAFTA and the Campaign
Divide, WASH. TIES, Oct. 30, 1992, at F1 (predicting NAFTA's likely positive effect of "increas[ing] domestic employment in the United States by opening up 600,000 or more jobs
linked or connected to trade with Mexico . . . ."); Michael Arndt, Losers and Winners In
Free-Trade Accord, Cm. TRIB., Aug. 23, 1992, at 1 (citing Bush administration's forecast of
modernization of Mexico leading to consumption of "more and more American products,
building up a bilateral trade surplus .... ").
5. See Bilello, supra note 4, at 27 (stating that U.S. corporations in a competitive jam
seek out cheap labor); Kaptur, supra note 4, at 18 (stating that thousands of U.S. companies
are drawn to relocate to Mexico where the average wage rate is fifty-seven cents an hour).
6. See, e.g., Thomas McCarroll, Icahn's Tar Baby, TIME, Aug. 17, 1992, at 44 (recounting salvaging of TWA via LBO and union concessions during late 1980's); James Ott,
Facing Financial Strains, Northwest Turns to Workers, AVIATION WK. & SPACE TECH., Nov.
2, 1992, at 36.
7. See, e.g., WILLIAM GREIDER, WHO WE.L TELL ThE PEOPLE? THE BETRAYAL OF
AMERICAN DEMOCRACY 377-403 (1992) (tracing the migration of high wage jobs from the

United States to subsistence level wage jobs in Mexico, Central and South America, and
Asia); Michael deCourcy Hinds, Workers Say U.S. Program Took Their Jobs, N.Y. TIMES,
Oct. 19, 1992, at A8 (stating that factory jobs lost from Tennessee to El Salvador were aided
by subsidies from the United States Agency for International Development); Barbara Presley
Noble, Mapping Offshore Migration of Jobs, N.Y. TIMEs, Oct. 18, 1992, at F13 (exposing
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creasing in scope and dimension since the mid-1970's. The effectuation of NAFTA may marginally accelerate this already well-established process.'
President Clinton has forcefully indicated his general support of
NAFTA and especially of the principles it represents.' However, he
has wisely cautioned that full effectuation of NAFTA should be premised and conditioned upon additional guarantees regarding protection
of the environment and protection of the rights of workers."
This article will examine workers' formal and substantive rights
to unionize from a comparative prospective. The United States, Canada and Mexico each provide extensive formal protection for workers,
beginning with the fundamental right to organize and to become
members of labor unions." This article will then reflect upon whether the formalities accorded workers' rights to unionize also have real
and effective substantive meaning in each of these countries who are
parties to NAFTA. This article will offer reflections upon possible
improvements and refinements to make more meaningful the substantive reality of workers' rights to unionize in the United States, Canada and Mexico.

subsidies given by the United States Agency for International Development to companies
removing jobs from the U.S. to Central American countries); Jack Sheinkman, How Washington Exports U.S. Jobs, N.Y. TMis, Oct. 18, 1992, at F13, stating:
Today, more than 200 export processing zones operate in 20 countries in the Caribbean Basin and Mexico, housing more than 3,000 manufacturing plants, employing 735,000 workers and producing $14 billion in annual exports to the United
States. These A.I.D. programs are contributing to the de-industrialization of the
American economy while preying on, and compounding the misery of, the people
of the Caribbean. Living standards for workers-North and South-are lower today
than when the programs began; American apparel workers' wages have declined by
17 percent since 1978. Per capita incomes in the Caribbean have fallen at twice
the rate of the rest of Latin America in the last decade. Workers in the zones earn
40 cents to 50 cents an hour, only 15 to 20 percent of the abysmal poverty
thresholds in these countries.
ICE
8. See Bilello, supra note 4, at 27 (stating that opponents of NAFTA contend that "the
pact will accelerate the process" of U.S. firms relocating to Latin America).
9. Gwen Ifill, With Reservations, Clinton Endorses Free-Trade Pact, N.Y. TIMES, Oct.
5, 1992, at Al; Karin Lissakers, Why Clinton Is Right on NAFTA, WALL ST. J., Nov. 19,
1992, at AlS. But see, Keith Bradsher, Trade Pact May Have to Wait, N.Y. TMES, Nov. 18,
1992, at D1 (explaining that President Clinton will want to deal with domestic problems
before NAFTA is passed).
10. See supra note 9.
11. See 29 U.S.C. § 157 (1988); Canadian Labour Code, C.R.C. ch. L-2, § 8(1) (1985);
Federal Labor Law of 1970 (Ley Federal del Trabajo del 1970), art. 356, reprinted in MEXICAN LABOR LAW AS OF JANUARY 1, 1978, SPANISH - ENGLISH EDITION (1978).
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II. THE UNITED STATES
As stated in my Article "The Right to Unionize as a Fundamental Human and Civil Right" written in 1988, many lawyers and observers of the legal regime in the United States continue to suffer
from intellectual myopia.'2 Despite some developing consciousness of
the increasing rapid internationalization of world markets, chauvinism
and parochialism continue to infect and to effect so much thinking
and practice in the United States regarding the operation of United
States law in the international legal order, often reflecting a disregard
for, or condescension toward, laws of other countries and, indeed, of
the international legal order. 3
Many critics of NAFTA, concentrated primarily but not exclusively amongst the leadership elites of organized labor in the United
States, 4 have focused largely upon the perceived loss of high wage
jobs leaving the United States and moving to low wage positions in
Mexico. There is certainly much factual truth to this well-founded
criticism."s But there also seems to be the wide spread stereotypical
perception that because the high wage jobs in the United States will
be lost to low wage Mexican labor, workers in Mexico are somehow
inferior in their world citizenship, oblivious to the legitimate concerns
of international organized labor, and are unprotected by a corrupt
Mexican legal regime. None of these criticisms may be accurate re-

12. David L. Gregory, The Right to Unionize as a Fundamental Human and Civil Right,
9 MIss. C. L. REv. 135 (1988).
13. Id (comparing labor law and employees' rights in the United States to labor law
and employees' rights in the Soviet Union, Poland, South Korea, South Africa, and Nicaragua, and asserting that the prospects for the right to unionize are very bleak in these countries, while American workers have found a great deal of success in unionizing).
14. See supra, notes 4, 7. See The North American Free Trade Agreement: Hearings
Before House Comm. on Foreign Affairs and Subcomm. on InternationalEconomic Policy &
Trade, 102d Cong., IstSess. 140, 141 (1991) (testimony of William J.Cunningham, Legislative Representative, AFL-CIO); United States-Mexico Free Trade Agreement: Hearings Before
the Senate Comm. on Finance, 102d Cong., 1st Sess. 114, 114-17 (1991) (prepared statement
of Thomas Donahue, Secretary and Treasurer, AFL-CIO); Lane Kirkland, Free Trade with
Mexico Would be a Disasterfor Workers, L.A. DAILY J.,Apr. 26, 1991, at 6. Mr. Kirkland
is the current president of the AFL-CIO. Id
15. See Turner, supra note 4, at 12 (stating that 18,000 Illinois manufacturing jobs were
lost to Caterpillar plants in Mexico); Bilello, supra note 4, at 27 (pointing to U.S. Trade
Representative Carla IIills's statement to a Senate subcommittee that an estimated 150,000 to
500,000 blue collar jobs will move to Mexico when the pact is approved); Kaptur, supra
note 4, at 18 (stating that an estimated 1,700 companies which employ roughly 500,000
workers have relocated all or part of their operations to Mexico).
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flections of labor law or of the status of workers in Mexico. Comparatively low wages throughout most of a nation's private employment
sector may not, in and of themselves, necessarily indicate obliviousness to the concerns of workers and to international labor consciousness.
Despite the presence of the National Labor Relations Act 16 in
the United States since 1935, the right of workers to unionize and the
attendant rights have not always been treated with respect and concem in the United States."' Organizational initiatives of workers have
historically been met by powerful opposition from corporate elites in
the United States."8 Certainly the Reagan and Bush era, reflecting the
many pathologies of the 1980's, fueled and endorsed an overtly antilabor environment. 9 The formal protection of federal labor law has
become increasingly problematic in the United States. It became perniciously fashionable for ownership to break strikes and to fire employees who wished to organize with ruthless, cold abandon."0 Thus,
in the United States, there has always been a deep theoretical and
practical ambivalence regarding the rights of workers to unionize. It is
therefore egregiously myopic for critics of NAFTA in the United
States to be seduced by parochialism and to focus their critique upon
the perceived subordinated status of workers and of workers' wages
in Mexico or in Canada, vis-a-vis those in the United States. Without
diminishing the force of these legitimate criticisms of NAFTA, it is
painfully obvious that much remains to be accomplished to reform
16. 29 U.S.C. §§ 151-169 (1988).
17. See David L. Gregory, The National Labor Relations Board and the Politics of
Labor Law, 27 B.C. L. REV. 39 (1985) (stating that in First Nat'l Maintenance Corp. v.
NLRB, 452 U.S. 666 (1981), the Supreme Court set the jurisprudential tone of the decade in
favor of institutional employers, and that the labor policy set by the Reagan Board reflected
an overtly pro-employer trend).
18. David L. Gregory, Proposals to Harmonize Labor Law Jurisprudence and to Reconcile Political Tensions, 65 NEB. L. REV. 75 (1986) (discussing the intense opposition to passage of the National Labor Relations Act and continuing anti-labor animus in many business
sectors); Gregory, supra note 17, at 37.
19. David L. Gregory & Raymond T. Mak, Significant Decisions of the NLRB, 1984:
The Reagan Board's 'Celebration' of the Fiftieth Anniversary of the NLRA, 18 CoNN. L.
REV. 7 (1985) (stating that the N.L.R.B.'s most important decisions in the Reagan-Bush era
"had the cumulative effect of giving priority to employer institutional interests over those of
organized labor").
20. See iaL at 11, 74-78 (citing Rossmore House, 269 N.L.R.B. 1176 (1984), aff'd sub
nom. Hotel Employees Local 11 v. NLRB, 760 F.2d 1006 (9th Cir. 1985), where the Reagan
Board overruled prior decisions which held employer interrogations regarding employee union
activity automatically unlawful, and thereby establishing that the termination of an employee
after an employer interrogation regarding union activity is not an unfair labor practice in
certain situations).
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substantive labor laws in the United States. The renaissance and probable passage, finally, during the Clinton Administration of the federal
legislation prohibiting employers from permanently replacing economic strikers will be one such positive initiative.'
The International Labor Organization ("ILO") since 1919 has
provided an international model for labor protection in the world
community.' Unfortunately, although it had its inception in the United States in the period of the failed League of Nations initiative, the
United States was not a member of the ILO until 1934, because of
perceived communist influences emanating from the Soviet Union.'
The United States' initial absence from the ILO compounded its
problematic relationship by withdrawing from membership in the ILO,
1977 to 1980, to protest Soviet repression in Afghanistan and of the
Solidarity labor movement in Poland. 4
The National Labor Relations Act, enacted in 1935, one year
after the United States became a member of the International Labor
Organization, has itself had an established but nevertheless problematic history. With President Reagan's en masse dismissal of the striking
federal air-traffic controllers in the late summer and early fall of
198 1, ' an overt anti-labor ambiance was certainly set for the decade
to follow. Ownership elites were quick studies of the new anti-labor
tone egregiously set by the Reagan Administration. It became fashionable to resort to extra-legal means to frustrate workers' initial at-

21. Ronald Brownstein, What the Fuss Will Be About, L.A. TIMES, Jan. 11, 1993, at 1,
col. 1; Bruce D. Butterfield, Union Leaders Endorse Clinton's Choice for Labor Secretary,
BOSTON GLOBE, Dec. 12, 1992, at 6.
22. Gregory, supra note 12 (discussing the history of the ILO. The 1LO expressly recognizes employees' freedom of association in both the Preamble and the body of §2 of the
Constitution of the 1LO. The two main Conventions of the ILO, Convention (No. 87) Concerning Freedom of Association and Protection of the Right to Organize, adopted July 9,
1948, 68 U.N.T.S. 17 (1948), and Convention (No. 98) Concerning the Application of the
Principles of the Right to Organize and to Bargain Collectively, adopted July 1, 1949, 96
U.N.T.S. 257 (1949), provide that workers have the right to establish and join unions of their
own free choosing, without previous state or employer authorization or later interference. The
unions have the right to form constitutions, to elect representatives, and to join in national
and international labor confederations. Supervisors are permitted to unionize as well. Further,
these Conventions provide that most workers in the public sector may unionize. Convention
(No. 98) protects workers from anti-union discrimination and from union domination by employers. The Conventions also restrict the government's ability to prohibit the right to strike.
The 1LO has expressly declared the right to unionize as a fundamental human and civil
right).
23. Walter Galenson, The International Labor Organization: An American View, 77 AM.
J. INT'L L. 929 (1983) (book review).
24. Id
25. Clinton Weighs Rehiring Fired Air Controllers, CMI. TRIB., Jan. 14, 1993, at 5.
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tempts at unionization. 6 Certainly not all of the anti-labor actions of
the 1980's are attributable to the Reagan Administration exclusively;
much had occurred to debilitate rights of workers in the prior decade. 7 Indeed, in the Carter Administration, despite Democratic Party
control of the White House and of Congress, significant labor law
reform legislation to strengthen the rights of workers was frustrated
and defeated.'
Professor Paul Weiler of the Harvard Law School, a Canadian
with significant experience on the Canadian equivalent of the National
Labor Relations Board, in a landmark article in the Harvard Law
Review in 1983,9 demonstrated the practical consequences of the
increasingly anti-labor practical environment in the United States private sector workplace. His comprehensive article empirically and
dramatically demonstrated that in initial union organizational campaigns, approximately one in twenty and perhaps as many as one in
five workers are terminated unlawfully by their employers, in violation of Section 7 of the National Labor Relations Act." Employer
commission of Sections 8(a)(1) and 8(a)(3) unfair labor practices yield
a perverse cost-benefit. Since the National Labor Relations Act provides no compensatory or punitive damages, the "cost" to ruthless
employers deliberately engaging upon unlawful wholesale terminations
are negligible. At most, after several years of deliberately employerprotracted litigation, those employers found liable for commission of
these unfair labor practices face nothing more than the actual damages
of back pay and the reinstatement of unlawfully discharged workers.3" From the Machiavellian employer's perspective, the benefits of
repressing unlawfully unionization initiatives far outweigh the costs.
The greater victories achieved by these employers are the frustration
and successful avoidance of unionization of the workforce. Wholesale
unlawful discharges of prominent union supporters undoubtedly send a

26. See Gerald E. Rosen, Labor Law Reform: Dead or Alive?, 57 U. DET. J. URB. L. 1
(1979). Unnecessary delays are the most serious problem, for example, it takes almost two
months to hold an election to determine whether workers want union representation. Id. at 3.
27. Id. at 3-10.
28. S. 2467, 95th Cong., 2d Sess. (1978); H.R. 8410, 95th Cong., IstSess. (1977); see
also Rosen, supra note 26, at 1-9.
29. Paul Weiler, Promises to Keep: Securing Workers' Rights to Self-Organization Under
the NLRA, 96 HARV. L. REV. 1769 (1983); see also PAUL WEHLER, GOVERNING THE
WORKPILACE (1991).
30. Paul Weiler, Promises to Keep: Securing Workers' Rights to Self-Organization Under
the NLRA, 96 HARV. L. REV. 1769, 1778-81 (1983).
31. See National Labor Relations Act § 10(c), 29 U.S.C. § 160(c) (1988).
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chilling message to workers' colleagues.
Throughout the 1980's, the especially egregious and ruthless
repression of workers' organizational initiatives offensively violate the
human and civil rights of workers to come together for their own aid
and protection. The cold, harsh substantive realities for workers who
wish to unionize often make a mockery out of the formal structural
protection provided by Section 7 of the National Labor Relations
Act.' The workers' right to associate and to act in concert for mutual aid and protection, the First Amendment of the Constitution of the
United States," Section 7 of the National Labor Relations ActI 4
which together are the formal core foci for the protection and effectuation of these basic rights, have unfortunately afforded much less in
practice than they promised."
The Constitution of the United States, like those of many other
countries, does not expressly recognize the right to unionize. In fact,
an alternative reading of the Constitution could perhaps be one antithetical to the right to unionize: namely, the language of Article I
§10, which prohibits states from passing laws impairing the obligation
of contracts? One could classically argue, therefore, that unionization supported by the legal regime would be an unconstitutional interference with the constitutionally protected right of freedom of con-

32.

Weiler, supra note 30, at 1769. The right to self organize, to form, join or assist

labor organizations:
is to be protected through a ban on employer 'discrimination in regard to hire or
tenure of employment. ... to encourage or discourage membership in any labor
organization.' It would seem logical, then, that a major aim of Board action should
be the prevention of employer interference with the employee's collective right to
self organization. The remedial philosophy as it has evolved, however, is heavily
oriented toward the repair of harm inflicted on individual victims of antiunion
action by employers.
Id. at 1788.
33. U.S. CONsT. amend. L "Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition the Government
for a redress of grievances." Id
34. National Labor Relations Act § 7, 29 U.S.C. § 157 (1988). "Employees shall have
the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or protection . . . .as in section
8(a)(3)." Id.
35. See Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S.
748 (1976); NLRB v. Washington Aluminum Co., 370 U.S. 9 (1962); Republic Aviation
Corp. v. NLRB, 324 U.S. 793 (1945); Sewell Mfg. Co., 138 N.L.R.B. 66 (1962).
36. U.S. CONST. art. I, § 10. "No state shall . . . .pass any Bill of Attainder, ex post
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility." Id
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tract. 7 The Lochner era legal regime's collaboration with ownership
elites repeatedly brought home very painful messages to even the
most placid unionization efforts by workers during the late 19th and
early 20th Century.' For a period of approximately one-half century
until fateful 1937, the Supreme Court almost uniformly engaged in
transparent right-wing substantive due process activism to rule unconstitutional most social and labor legislation.
However, the grossly unequal situation afflicting organized labor
exploded during the desperation of the Great Depression of the
1930's.- First, in 1932 the Norris-La Guardia Act broadly prohibited
federal courts from enjoining peaceful labor disputes.4 ' With the National Industrial Recovery Act struck down by the Supreme Court in
the first term of the administration of Franklin D. Roosevelt in
1935,42 sufficient statutory protection subsequently was enacted in the
successor to the NIRA, and the National Labor Relations Act of 1935
was narrowly sustained as constitutional by the Supreme Court in
1937.!'
The formal statutory endorsement of the rights to form labor
unions, to engage in mutual aid and protection, and to bargain collectively, all of which are enshrined in the National Labor Relations
Act," often prove to be small comfort, given the realpolitik of labor

37. See U.S. CONST. art. I, § 10. This provision of the Constitution is the argument at
the neo-classical law and economics and libertarian heart of the work of Professor Richard
Epstein, who advocated the special nature of all statutory labor and employment law. See
RICHARD A. EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT DISCRIMINATION LAWS (1992); David L. Gregory, Forbidden Grounds: The Case Against Employment
Discrimination Laws, 10 N.Y.L. SCl. J. HUM. RTs. 253 (1992) (book review); Richard A.
Epstein, A Common Law for Labor Relations: A Critique of the New Deal Labor Legislation,
92 YALE L.J. 1357 (1983).
38. See, e.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); Schecter Poultry Corp. v. United States, 295 U.S. 495 (1935) (striking down the National Industry Recovery Act as an excessive delegation of legislative power to the executive branch).
39. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); Schecter Poultry
Corp. v. United States, 295 U.S. 495 (1935) (striking down the National Industry Recovery
Act as an excessive delegation of legislative power to the executive branch).
40. Richard A. Epstein, A Common Law for Labor Relations: A Critique of the New
Deal Labor Legislation, 92 YALE L.J 1357, 1363 (1985).
41. Norris-Laguardia Act, 29 U.S.C. §§ 101-115 (1988).
42. See Schecter Poultry Corp. v. United States, 295 U.S. 495 (1935); David L. Gregory,
The Congressional Response to NLRB v. Bildisco and the Constitutional Subtleties of the
Nondelegation Doctrine, 62 U. DET. L. REV. 245 (1985) (discussing the infamous "Sick
Chickens" trilogy of non-delegation cases, wherein the Supreme Court held the National Industrial Recovery Act unconstitutional).
43. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).
44. National Labor Relations Act §§ 7, 8(d), 29 U.S.C. §§ 157, 158(d) (1988).
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relations in the United States. Even under the best circumstances for
unionization in the post-World War II era, union density and union
membership in the United States in the private sector never reached
even 35% of the work force in 1954, its zenith year." This is attributable in part to the National Labor Relations Act restriction of its
direct protection to those it defines as employees in Section 2(11)."
Supervisors and managers are, respectively, statutorily47 and judicially' precluded from the protection of the National Labor Relations
Act in the private sector. From a record high of 34.7% of the private
sector work force unionized in 1954, 4" only 11.9% of private sector
work force employees are unionized in the United States today,"
with 37% of the public sector work force unionized, or, cumulatively,
only 16.1% of the combined public and private sector work forces.5
During the late 1980's and early 1990's, labor unions' and workers'
organizing initiatives were successful in less than half of all certification campaigns. 2
In the United States, workers have always been forced to struggle constantly to achieve and to maintain their basic workplace dignity and employment rights. The right to unionize, one of the most
fundamental and important preconditions to most other employment
rights, has been consistently subjected to the most bitter obstructionist
and fundamental legal and policy battles.' The legal, political and
social environment in the United States has been, at best, periodically
ambivalent and, much more frequently, suspicious, hostile and ill
disposed toward the right to unionize and toward those workers who
seek to effectuate and exercise that right.' At best, the right to
unionize has been grudgingly regarded as a necessary evil endured in
order to preserve industrial peace, the capitalist political economy's

45. Union Membership Unchanged Last Year, 139 Lab. Rel. Rep. (BNA) 182 (Feb. 17,
1992) (reporting on the United States Department of Labor's Bureau of Labor Statistics for
1991, on Feb. 10, 1992).
46. National Labor Relations Act § 2(11), 29 U.S.C. § 152(11) (1988).
47. National Labor Relations Act § 7, 29 U.S.C. § 157 (1988).
48. NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974) (holding that managers are not
protected employees within the meaning of the Act.)
49. See supra note 45.
50. Id.
51. Id
52. Id
53. See generally ARCHIBALD COX ET AL., LABOR LAw 5-17 (11th ed. 1991); see supra
notes 17-18.
54. See Gregory, supra note 12.
55. Id at 142-44.
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code for a quid pro quo to maintain uninterrupted and profitable
production processes, the raison d'etre of capitalist political economy
and of its ownership elites in the United States.6
A Chicago labor lawyer, Thomas Geoghegan, powerfully demonstrates in his 1991 best seller, Which Side Are You On? Trying To Be
For Labor When It's Flat On Its Back,' that the right to unionize
and to seek better working conditions through organized labor is in
fact a harsh, dreadful and bitter process, given contemporary political
realities in the United States." With the inexorable erosion and diminution of union density in the private sector, and the concurrent insidious erosion of workers' real wages during the past two decades,"
the United States and the critics of the North American Free Trade
Agreement both are certainly in a precarious position. It is internationally perceived as the height of arrogance for the legal and public
policy elites in the United States to presume to lecture other countries
about their supposed disregard for workers' rights to unionize,' for
workers' protection, and for low wages. While workers' wages may
be at substantially lower levels in other countries, there is no guarantee that wages necessarily will remain much above that level for
many workers in the United States, completely apart from the possible effects of NAFIFA. Recent studies in the United States show that
many workers in the United States are working at or barely above
poverty level, with steadily declining levels of real wages in many
sectors."1 It is unlikely that NAFTA will substantially exacerbate

56. This is the policy of industrial peace enshrined in the policy provisions at the beginning of the National Labor Relations Act. 29 U.S.C. § 151 (1988).
57. THOMAS GEOGHEGAN, WHIcH SIDE ARE You ON? TRYIG To BE FOR LABOR
WHEN IT's FLAT ON ITS BAcK (1991). See also David L. Gregory, Working for a Living, 58
BROOK. L. REV. (forthcoming 1993) (book review).
58. See supra note 57.
59. Steven Greenhouse, Income Data Show Years of Erosion for U.S. Workers, N.Y.
TIMES, Sept. 7, 1992, at Al.
60. The United States refused to sign two major Conventions of the ILO which were
designed to protect the rights of workers to unionize. Convention (No. 87) Concerning Freedor of Association and Protection of the Right to Organize, adopted July 9, 1948, 68
U.N.T.S. 17 (1948); Convention (No. 98) Concerning the Application of the Principles of the
Right to Organize and to Bargain Collectively, adopted July 1, 1949, 96 U.N.T.S. 257
(1949); see supra note 22.
6.1. See Greenhouse, supra note 59, at Al. The Congressional Joint Economic Committee
reported in September 1992 that a thirty year old male with a high school education earned
$3,500 less in 1991 real dollars than he earned in 1979. I The Census Bureau reported that
the median household income fell 5.0%, after factoring inflation, during 1989 to 1991. Id;
Robert Pear, Ranks of U.S. Poor Reach 35.7 Million, The Most Since '64, N.Y. TIMES, Sept.
4, 1992, at Al. The Census Bureau reported 35.7 million live in poverty in the United
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these already established problems for many workers in the United
States. Creation of high-technology, higher-wage job opportunities in
the intermediate and long-term through NAFTA policies may eventually enable achievement of more than the usual zero-sum economic
games.
I.

CANADA

What is the situation in Canada? Canada's modem labor code, in
effect since 1939,62 largely mirrors the National Labor Relations Act
of the United States.' Subsequent amendments to the Canadian statutory law have kept pace with and indeed have often anticipated in a
very enlightened way developments within the United States." In
Canada, socialism and collective action have never had the negative
connotations that have been politically conjured in the United States.
Consequently, in Canada a much higher percentage of the private
sector work force is unionized and is represented by labor unions.'
There is more to account for this than the difference in political
sociology between the two countries. In Canada, the entire legal process of recognition and certification of unions is much more expeditious and much less cumbersome than in the United States.' Consequently, employers in Canada neither have the legal capacity nor the
legal instruments to frustrate and delay unionization and recognition
of labor unions seemingly interminably as employers unfortunately
continue to be able to do in the United States. In the United States,
upon presentment by the union to the employer of what could be
irrefutable evidence of one hundred percent of the workers in the
bargaining unit signing in union authorization cards, the employer is

States, up by 2.1 million in 1991 alone, and that this is the highest poverty rate since 1964.

lld
62. See Act to Amend the Criminal Code, ch. 30, §11, 1939 Can. Stat. 231, 234-35.
63. For extensive discussion of Canadian labor law, see Kevin L. Kennedy, Worker,
Industry, and Government Adjustment Under the Canada-U.S. Free Trade Agreement, 1989
DE. C.L. REv. 805. See also Todd A. Smith, A Comparative Analysis: The Effect of American and Canadian Labor Laws and Economic Conditions on Union Participation, 24 GEo.
WASH. J. INT'L L. & ECON. 691 (1991).
64. See, e.g., Industrial Conciliation and Arbitration Act, ch. 31, §5, 1937 B.C. Stat. 91,
93, amended by ch. 23, 1938 B.C. Stat. 95; Act to Provide for Collective Bargaining, ch. 4,
1943 Ont. Stat. 11; Industrial Relations and Dispute Investigation Act, ch. 54, 1948 Can. Stat.
603.
65. Smith, supra note 63, at 705. In 1987, the union participation rate in Canada was
37.6%, while in the U.S., the rate was only 17.3%. Id.
66. See infra 67-78 and accompanying text.
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not required by law to recognize the union as the exclusive bargaining representative of the employees within the bargaining unit.' The
employer has the prerogative to insist that the union, if it wishes to
pursue unionization of the workers, petition to seek an election supervised by the National Labor Relations Board." While this protracted
process continues, the employer can mount an overt anti-union propaganda campaign directed at "persuading" the workers not to vote for
the union and to remain union free at the forthcoming National Labor
Relations Board supervised election.'
In Canada, however, the employer does not have these same
options. Within a much more narrow time-frame, the union is automatically certified when presented with evidence that the majority of
the workers in the bargaining unit wish to be represented by a particular union for purposes of collective bargaining.7" The employer generally does not have the prerogative to insist upon a subsequent Labor
Board supervised election for corroboration through the election process of the evident employees' majority choice.71 Further, in the
United States, the employer who loses the NLRB supervised election
can nevertheless continue to refuse to bargain with the NLRB certified union, commit unfair labor practices, under Section 8(a)(5) of the
National Labor Relations Act, and otherwise frustrate union initiatives.
By embarking upon a post-election campaign of deliberate unfair
labor practices, the employer can challenge the legitimacy of the
union victory in the NLRB supervised election and, during the process, litigate its defenses to unfair labor practices of refusing to bargain with and refusing to recognize the union.' Employers may very
well decide to engage in this strategy, in part, because of the absence
of compensatory and punitive damages, neither of which are provided
for as remedies under the National Labor Relations Act.
In the United States there are essentially two avenues for a union
to be officially established as the exclusive bargaining representative
of the employees in the bargaining unit. The union can demand recognition directly from the employer, but, as the preceding discussion

67. Linden Lumber Div., Summer & Co. v. NLRB, 419 U.S. 301, 309-10 (1974). See
29 U.S.C. § 159 (1988).
68. Linden Lunber, 419 U.S. at 309-10.
69. 29 U.S.C. § 158(c) (1988); NLRB v. United Steelworkers of America, 357 U.S. 357,
362 (1958).
70. Canada Labour Code, C.R.C., ch. L-2, § 24 (1985).
71. IL
72. See, e.g., NLRB v. Smith, 403 F.2d 889, 891 (5th Cir. 1968); United States Rubber
Co. v. NLRB, 373 F.2d 602, 603 (5th Cir. 1967).
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revealed, this is often unavailing and is not legally required. ' If the
employer refuses to recognize the union voluntarily, and if the union
has at least 30% of the workers' signatures on authorization cards, the
union may then seek certification as the exclusive bargaining representative by petitioning the National Labor Relations Board for an
election.74 The deep problematics in this time-frame are the
employer's ability to mount an overt anti-union pro-employer propaganda campaign, which ruthless employers may unlawfully supplement by wholesale unlawful discharges of employee union supporters
from within the employer's work force."
Throughout Canada, however, except in the provinces of Nova
Scotia and British Columbia, certification of the union generally occurs without a labor board supervised election, if a requisite number
of employees become members of the union." In Nova Scotia, for
example, the Labor Relations Board will schedule an election within
five days of the presentation of evidence of at least 40% of the
employees' support for the union.' In British Columbia, representation elections are mandatory within ten days after presentation of
evidence that 45% of the employees in the bargaining unit support
the union."' In Canada, therefore, the employer has almost no opportunity to mount a propaganda campaign against the union. This much
more efficient legal process effectuates employee free choice and
eliminates incentives for ruthless employers to terminate employees;
in the Canadian legal environment, corrosive tactics by ruthless employers are rendered essentially meaningless, since many employers

73. JOHN A. FOSSUM, LABOR RELATIONS DEVELOPMENT, STRUCTURE, PROCESS 130
(1979); See ILGWU v. NLRB, 366 U.S. 731 (1961) (holding that an employer recognizing a
union upon demand may be subject to a section 8(a)(2) violation if majority status is not

clear).
74. 29 U.S.C. § 159(c)(1) (1988).
75. Smith, supra note 63, at 706-07. "Although this constitutes a violation of the NLRA
[29 U.S.C. § 158(a)(3) (1988)], it is nevertheless common . . . . T]he demonstrated success
of these tactics provide employers with an incentive to violate the law in order to deter
union representation." ld; see also NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 4546 (1937). "The [NLRA] does not interfere with the normal exercise of the right of the
employer to select its employees or to discharge them. The employer may not, under cover
of that right, intimidate or coerce its employees with respect to their self-organization and
representation." d.
76. Smith, supra note 63, at 700.
77. Trade Union Act, ch. 19, §24, 1971-1972 N.S. Stat. 272, 283, amended by ch. 70,
1977 N.S. Stat. 403.
78. Labour Code, ch. 212, R.S.B.C. § 43 (1979), repealed by Labour Code Amendment
Act, ch. 24, 1984 B.C. Stat. 121, 123, amended by Industrial Relations Reform Act, ch. 24,
1987 B.C. Stat. 173, 179.
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first learn of organizational activities only after the union has applied
for certification to the Canadian Labor Relations Board.
Despite or because of the greater formal protection for unionization and for unionized workers within Canada, the Canadian economy
has not been unduly debilitated or disadvantaged as a result. Studies
have demonstrated that in every year but once since 1970 through the
late 1980's, the United States has had a cumulative merchandise trade
deficit with Canada, the single largest trading partner of the United
States." The United States-Canada Free Trade Agreement of 1989
has been, for all practical purposes, a net benefit to both nations and
mirabile dictu - the greater unionization status of workers in
Canada has not resulted in the wholesale loss of Canadian jobs to
employers in the United States,' even though there is lower union
density and a lower percentage of workers represented by unions in
the United States than in Canada.
IV. MEXICO
The Anglo cultural elitist perception that workers within Mexico
have no right to join labor unions and/or that labor unions in Mexico
are nonexistent!' is a pernicious myth. Of course, the many unfortunate realities of a historically pervasively low wage economy and of
an impoverished country are undeniable.' But low wages and pervasive poverty are not necessarily indicative of the legal regime's
wholesale contempt for rights of workers; instead, they reflect primarily on the economically debilitated state of a historically poor economy.
Mexican workers have a wide range of protected rights expressly
provided according to the Constitution of Mexico. 3 The Mexican

79. Kennedy, supra note 63, at 808-14.
80. Some Canadians have attributed their high national unemployment of over 11% at
least indirectly to the 1989 agreement. NBC Evening News (NBC television broadcast, Dec.
18, 1992). See also Keith Bradsher, Trade Pact Signed in 3 Capitals, N.Y. TIMES, Dec. 18,
1992, at D1.
81. See Federal Labor Law of 1970 (Ley Federal del Trabajo del 1970), art. 356, reprinted In MEXICAN LABOR LAW AS OF JANUARY 1, 1978, SPANISH - ENGLISH EDITION
(1978) (granting Mexican workers the right to organize and authorizing the existence of trade
unions).
82. See generally, Ndstor de Buen, Mexico, 7 INT'L ENCYCLOPEDIA LAB. L. & INDUS.
REL. 20-32 (1991).
83. See, e.g., CONSTITUCION POLTCA DE Los ESTADOS UNIDOS MEXICANOS [hereinafter
MEX. CONST.], reprinted in ORGANIZATION OF AMERICAN STATES, A STATEMENT OF THE
LAWS OF MEXICO (1970) (translating the Constitution into English). For extensive discussion
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Constitution is, in effect, a series of codes or statutes, and has been
amended almost four hundred times in the almost eighty years of its
existence since 1917." Many workers' rights flow directly from Title
Six of the Mexican Constitution, which is entitled Labor and Social
Security.' A portion of the Constitution's Title Six, which is also referred to as Article 123, declares: "Every person is entitled to suitable
work that is socially useful. Toward this end, the creation of jobs and
social organization for labor shall be promoted in conformance with
the law."" Article 123 of the Mexican Constitution further provides
that Mexico's Congress of the Union is authorized to make labor
laws that apply to workers, day laborers, domestic servants, and to all
labor contracts.' Some of the basic principles in the Mexican list of
fundamental rights are an eight hour work day, a seven hour shift for
night work and a maximum work week of six days, with additional
provisions for mandatory child birth and maternity leave of twelve
weeks, equal pay for equal work regardless of sex or nationality, and
a minimum wage provision.s Any informed observer of labor and
employment law will quickly recognize that, at least formally, Mexican workers enjoy as many, and, in some cases, more, rights than
workers in the United States." For example, in addition to the minimum wage Provision of Title Six of the Mexican Constitution, there
are provisions for double time pay for overtime, and overtime itself
may not exceed more than three hours a day for a period of more
than three consecutive days.' Title Six further provides that employers provide employees with adequate instructions, safe workplaces,
indemnification and disability pay for work related injuries, and living

of Mexican labor law, especially in light of prospective trade issues, see, e.g., Michael S.
Baro et. al., Labor and Environmental Rights in the Proposed Mexico-U.S. Free Trade Agreement, 14 HoUs. J. INT'L L. 1 (1991); Ann M. Bartow, The Rights of Workers in Mexico, 11
CoWdu. LAB. L.. 182 (1990); Amy H. Goldin, Collective Bargaining in Mexico: Stifled By
the Lack of Democracy in Trade Unions, 11 CoM. LAB. L.J. 203 (1990); Thomas 11
Howard, Free Trade Between the United States and Mexico: Minimizing the Adverse Effect
on American Workers, 18 WM. MITCHELL L. REV. 507 (1992); Norma Tamez Maret, Labor's
Concern for the Health and Safety of the Mexican Worker: Can We Tackle the Problems
Without the Theatrics?, 11 ST. LoUIs U. PuB. L. REV. 529 (1992); Dedra L. Wilbur, Comment, The North American Free Trade Agreement: Sending U.S. Jobs South of the Border,
17 N.C. J.INT'L L & COM. REG. 489 (1992).
84. ALAN RIDING, DISTANT NEIGHBORS: A PORTRAIT OF THE MEXICANS 68 (1985).
85. MEX. CONST. art. 123.
86. MEX. CONST. art. 123.
87. MEX. CONST. art. 123, pt. A.
88. MEX. CONST. art. 123, pt. A, chs. I, I1, IV, V, VII, VI.
89. See infra notes 91-104 and accompanying text.
90. MEX. CONST. art. 123, pt. A, ch. XI.
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quarters or financial assistance to enable workers to purchase living
spaces in some certain industries.9 The Mexican Constitution especially and dramatically provides that workers are legally entitled to
10% of the taxable income of the companies that employ them.'
However, the law also provides that the "right of workers to participate in profits does not imply the power to intervene in the direction
or administration of an enterprise."93 Therefore, also very unlike labor policy in the United States, given Section 8(a)(2) of the National
Labor Relations Act, the overall policy of Mexican labor law encourages the participation of workers in the management of the organizations that employ them.
Title Six of the Mexican Constitution also provides that workers
may form unions and professional associations, and further states that
"the law shall recognize strikes and lock-outs as rights of workmen
and employers."' Also unlike the United States, where a Uniform
Model Termination Act has not been enacted, the Mexican Constitution provides that all workers in Mexico are protected from arbitrary
dismissal, and states,
[i]n the event of an unjustifiable discharge, a worker has the right
to choose reinstatement in his work or to appropriate indemnity,
determined by legal proceedings. In case of abolishment of positions, the affected workers shall have the right to another position
equivalent to the one abolished or to an indemnity.'
Thus, in Mexico, unlike the United States, job security is, at least in
a broad sense, constitutionally guaranteed. Further, and again unlike
the United States, there are express laws mandating that successor
employers are bound to respect provisions of the proceeding
employer's labor contract with workers.' The sale of an employer
entity to another does not deprive workers of this protection.' By
statutory law, the conditions and durations of labor contracts from the
first employer must be respected by the successor employer upon
purchase of the organization.'

91.
92.
93.
94.
95.
96.
97.
98.

ME. CONST. art. 123, pt. A, chs. XIII, XV, XIV, XII.
de Buen, supra note 82, at 96.
MEX. CONST. art. 123, pt. A, cI IX(f); de Buen, supra note 82, at 95-96.
MEx. CONST. art. 123, pt. A., chs. XVI-XVI.
MEX. CONST. art. 123, pt. B., ch. IX.
de Buen, supra note 82, at 73.
de Buen, supra note 82, at 73.
de Buen, supra note 82, at 73.
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The Federal Labor Act of 1970, enacted by the Mexican National Congress, is even a more lengthy and detailed legislation, covering virtually every aspect of the employment relationship between
workers and employers in Mexico."° The Federal Labor Act of 1970
strengthens the constitutional protection for Mexican workers, placing
correspondingly even more restrictions and obligations upon Mexican
employers. 1 At least in terms of its statutory formal structure, the
Mexican Constitution, supplemented by provisions such as the Federal
Labor Act of 1970, established a legal regime that at least theoretically is very protective of workers' rights in marked contrast to the
much more modest, even laissez faire, motif of federal labor law in
the United States, and especially in many of its contemporary manifestations and applications.
Therefore, it is not surprising that union membership in Mexico
ranges from estimates of 30% to 7 0%"° of the working population,
which is potenially as high as that in Canada, 3 and certainly higher
than it has been in the United States for almost forty years."
Mexico's Federal Labor Act of 1970 expressly allows workers freedom of association and the right to establish trade unions."
Just as the United States has the AFL-CIO as the umbrella labor
body for affiliated unions, Mexico's largest labor group is the Mexican Workers Federation, which includes approximately seventy percent of all union members and operates similar to the AFL-CIO."
Most of the unions in Mexico operate in close alliance with the dominant political party in Mexico, the PIR, Partia Revolicionaril Institu-

99. Federal Labor Act, pt. 1, ch. I, arts. 354 & 357, reprinted in 1969 INTERNATIONAL
LABOuR OFFICE LEGISLATIVE SERims.
100. See Rodney D. Anderson, Mexico, in LATIN AMEICAN LABOR
ORGANIZATIONS 514 (Gerald M. Greenfield & Sheldon L. Maram eds., 1987).
101. See ic The Federal Labor Act of 1970 guarantees both workers and employees the
freedom of association and in addition, the right to establish trade unions without prior authorization. The Act also provides that no one shall be obligated to join or abstain from joining
a trade union. Federal Labor Act, pt. 1, ch. I, arts. 354 & 357, reprinted in 1969 INTERNATIONAL LABOUR OFFICE LEGISLATIVE SERIsS. See also Ann M. Bartow, Mexican Labor Law
from Three Perspectives: The Constitution, the Trade Unions, and the Maquiladoras: The
Right of Workers in Mexico, 11 COMP. LAB. LJ. 182, 191 (1990).
102. Bartow, supra note 101, at 191-92. See also JAMEs L. SCHLAGHECK, THE POLITICAL,
ECONOMIC, AND LABOR CLIMATE IN MEXICO 105 (1977).
103. The rate of union membership in Canada is presently about 37.6%. Smith, supra
note 63, at 691.
104. See supra notes 45-52 and accompanying text.
105. Federal Labor Act, pt. 1, ch. I, arts. 354 & 357, reprinted in 1969 INTERNATIONAL
LABOUR OFFICE LEGISLATIVE SERIES.
106. SCHLAGHECK, supra note 102, at 105; Anderson, supra note 100, at 513.
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555

tional.'" Thus, as in Great Britain,"e there is a close working nexus between the major political party of Mexico and the major labor
organizations' umbrella group, certainly a relationship much closer
than that between the AFL-CIO and the Democratic Party in the
United States. The difficulty, however, is that this close relationship
between the dominant political party in Mexico and the major representative of most labor unions in Mexico is that it is perhaps too
close of a relationship between labor leaders and the state since the
revolution in Mexico in 1917."° If Mexico's political system is corporate statist and authoritarian, this can obviously have debilitating
ramifications upon the free voice accorded to organized labor; the
question, ultimately, therefore is whether organized labors' representatives are coopted by and subservient to the dominant political power
in the government of Mexico."'
By at least any formal measure, the formal structure of the legal
regime's statutory law and constitutional law in Mexico is one that
has extensively protected the rights of workers, from unionization
initiatives through seemingly pervasive regulation of working conditions. Indeed, at least in form, the protection accorded workers in
Mexico match, and in many cases exceed, those provided for workers
in the United States. Of course, the effectuation of these formal rights
depends upon the leadership of the dominant political party and government of Mexico, but it may not be dramatically different from the
tone and mood set by the government of the United States regarding
the effectuation of federal labor law protection.
CONCLUSION

In form, if not in substantive reality, it is glaringly evident that
constitutional and statutory protection for workers in Canada and in
Mexico often match or exceed those provided for workers in the
United States. The objections, however, to the North American Free

107. SCHLAGHECK, supra note 102, at 105.
108. Tony Weir, A Strike Against the Law?, 46 MD. L. REV. 133 (1986). One of Great
Britain's most powerful union organizations is the Trade Union Congress. l The political
power of the trade unions is evidenced through its influence on the Labour Party. Id. "The
unions cast 90% of the votes at the Party's Annual Conference, which formulates Party policy; they control 18 of the 27 places on the National Executive; they sponsor nearly half the
Labour Members of Parliament; and they' provide most of the Party's finances." Li at 154
n.122.
109. See Goldin, supra note 83.
110. See Goldin, supra note 83.
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Trade Agreement are not merely academic matters of form. There are
very real critiques that go to matters of substance. On these issues,
the Clinton Administration has from the inception indicated while it
generally supports the North American Free Trade Agreement, it will
insist upon refinements to protect both the environment and to protect
the substantive, and not merely formal, rights of workers in NAFTA.
The core problem that certainly remains beyond the scope of
NAFTA is that labor costs in Mexico are substantially lower than
labor costs in the United States."' At best, the average wage rate in
Mexico may be one quarter of the average wage rate in the United
States;12 and, in many cases, it may be much lower. Therefore,
firms operating within Mexico certainly function with significant
comparative advantage in labor costs, especially in labor-intensive
industries producing labor-intensive products. Therefore, by these
traditional and real measures, labor-intensive industries in the United
States may suffer dramatically if they compete with much cheaper
labor in Mexico. The inevitable consequence in most cases is that
employers in the labor-intensive high wage industries in the United
States will be shifting to the lowest wage environment possible,"3
which may be nations in Central and South America and Asia. Mexican workers can work at decidedly lower wages and still maintain
their standard of living. This is true at least proportionately to situations of workers in the United States, where higher wages do not
necessarily guarantee gains in living standards, as evidence of erosions in real wages4 in the last two decades statistically demonstrate in
the United States."
In the short term, therefore, workers in the United States are
likely to see incremental decreases in wages and living conditions
continue, apart from NAFTA. Absent major initiatives by the Clinton
Administration to ensure that working conditions are supported and
maintained, there will probably be continuing dislocations of workers
and erosions of working conditions.

111. The combined benefits and wages for a Mexican worker is a little more than $2 an
hour, while in the United States, they total over $35 an hour. Wilbum, supra note 83, at 499
n.83.
112. This is based on the $1.25 an hour earned in the maquiladora industry as compared
to U.S. minimum wage of $4.35 an hour. See Edward J. Williams, Turnover and Recruitment
in the MaquiladoraIndustry: Causes and Solutions in the Border Context 17-18 (1988) (report submitted to the Office of International Economic Affairs, Bureau of International Labor
Affairs, U.S. Dept. of Labor).
113. See GREIDER, supra note 7, at 377-81.
114. See Scheinkman, supra note 7, at F13.
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The real answer to many of these dilemmas does not lie in
whether jobs will continue to leave the United States for Mexico,
although this is a very real short term consideration in many quarters.
However, the evidence indicates that after the 1989 Free Trade
Agreement between Canada and the United States, there was not a
wholesale departure of high wage union intensive jobs from Canada
to the United States. Of course, wage disparities between Canadian
and United States workers are not nearly as pronounced as they are
between workers in Canada and the United States and workers in
Mexico."
There are all sorts of potential mechanisms to ensure that the
North American Free Trade Agreement guarantees fair trade with
ancillary protection for workers in each nation party to NAFTA. The
international community has long recognized that international trade
can be distorted by "social" dumping."6 Social dumping is a violation of workers' rights in order to gain international trade advantage.
When the government suppresses or allows private employers to suppress labor unions in order to support export sectors and attractive
foreign investment, that government and its private sector agents are
engaged in social dumping. If all else is equal, the suppression of
workers' rights and conditions will lower production and labor costs
and result in an unfair advantage in international markets. Concurrently, governments engaging in social dumping will indirectly violate
workers' rights in countries competing with the social
dumper/violator. Suppression of workers' rights through social dumping constitutes unfair trade practices, because of the injuries done to
workers in industries in all fairly competing countries. Protection
through international labor law against social dumping begins with the
General Agreement on Tariffs and Trade ("GAIT")." 7 Throughout

115. The average hourly wage (in U.S. currency) in the manufacturing sector in 1988 was
$13.85 in the United States and $13.53 in Canada, while in Mexico it was $2.20 an hour.
Wilbum, supra note 83, at 492 n.29.
116. For extensive discussion of international law prohibitions of "social" dumping, see
Theresa A. Amato, Labor Rights Conditionality: United States Trade Legislation and the
International Trade Order, 65 N.Y.U. L. REv. 79 (1990); Kevin Hickey, Connecting Trade
and International Labor Standards: Denial of Worker Rights as an Unfair Trade Practice, 6
LAW & INEQ. L 127 (1988).
117. See generally ROBERT HUDEC, TIE GATT LEGAL SYSTEM & WORLD TRADE DIPLOMACY (1975) (explaining that GATT, created in 1947, is the centerpiece of the international
trade order and is also the only internationally recognized organization dealing with international trade regulation. GATE governs nearly 100 countries' basic trade policy commitments
and also coordinates the world wide trading system); Amato, supra note 116, at 88-95; Hickey, supra note 116, at 143.
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the past decade, Congress has added worker protection provisions in
major pieces of trade legislation, ranging from the Caribbean Base
Initiative 1984 amendments"' to the Generalized System of Preferences 1985 amendments119 to the Overseas Private Investment Corporation Act and the Omnibus Trade and Competitiveness Act of
1988.2' Mechanisms within United States law to counter social
dumping and to ostracize those trading countries who do engage in
social dumping are modeled upon the umbrella considerations promulgated by the ILO.' 2 ' The Generalized System of Preferences follows
the ILO model, which defines internationally recognized workers'
rights as including rights of association and the right to organize and
bargain collectively." Additional prohibitions through ILO are
against compulsory or forced labor, the absence of minimum wage
law, or minimum age in the employment of children, the absence of
acceptable working conditions, and the absence of protection of occupational safety and health.'"
The Clinton Administration and the Democratic Congress will
certainly work together to address deficiencies in the North American
Free Trade Agreement. Ultimately, of course, the concern is not one
of labor wage advantage of Mexico vis-a-vis workers in Canada and
the United States. By way of analogy, neither is the issue one of
wage advantage for workers in, for example, Portugal vis-a-vis workers in Germany. The fundamental concern is whether the ILO and the
United Nations can become a basis for fully effective means of preventing capital flight in increasingly vicious cycles of wage debilitations. This is something that William Greider incisively focuses upon
in his most recent book, Who Will Tell The People?: The Betrayal Of
American Democracy." The threat to workers' livelihoods in the
United States is not from Mexico, or from any other single country.
Absent an effective international legal regime to protect the basic

118. 19 U.S.C. § 2702 (1988).
119. 19 U.S.C. § 2465 (1988).
120. The Overseas Private Investment Corporation Act insures United States business operating in politically risky countries. 22 U.S.C. § 2191 (1988); Omnibus Competitive Trade Act
of 1988, Pub. L. No. 100-418, 102 Stat. 1107 (codified at 19 U.S.C. § 2411 (1988)).
121. See I.L.O. CONST. The ILO is a tripartite organization with representatives of various
governments, employers, and employees. See Hickey, supra note 116, at 14041. The ILO
was established for the improvement of "conditions of Labor" through internationally agreed
to instruments. I.L.O. CONsT. arts. 1, 19-35, 37.
122. See The Generalized System of Preferences Renewal Act, 19 U.S.C. §§ 2461-2463
(1988).
123. These measures are synopsized in Gregory, supra note 12.
124. See GREIDER, supra note 7.
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rights of all workers, any country risks being "underbid" by constantly mobile capital in search of ever-lower cost labor. Mexican enterprises are already, being underbid by those in Central and South
America and in Asia."' Meanwhile, external critiques of NAFTA
and consequent remedies will be only partially effective, absent internal refinements of domestic labor law protection within the United
States. Under the leadership of President Clinton, synergistic labor
and trade policies can make significant progress; from the wreckage
of the 1980's, the Nation surely has much to face and to resolve if
workers and all persons are to have decent working lives of hope and
dignity in the next century.

125.

See GREIDER, supra note 7.
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